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Ilpunsmue Peenamenma (EC) Ne864/2007 Esponetickoco napramenma u
Cogema o npage, npUMEHUMOM K HEO02080PHbIM 005A3aMeNbCM8am CMailo 8ANCHbIM
9MAaANOM 3aKOHOOAMENbHOU U OOKMPUHATbHOU I80IIOYUU UHCIUMYMA HEeO002080PHbIX
obsa3amenvcms. AHanU3 UCMOpUYecKo20 pazeumusi OGHHO20 UHCIMUMYMA NO360JIsem

NOHANb I’lOdXOObl, NOJIOJHCEHHblIE 6 OCHOBY COBPEMEHHO20 NOHUMAHUA OCHOBAHULL
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Troshchenko 1. O. Non-contractual obligations in the European legal system
from the times of Roman law to Rome Il Regulation/ Institute of International
Relations of Kyiv National Taras Shevchenko University, Kyiv, Ukraine

The adoption of Regulation (EC) Ne864 / 2007 of the European Parliament and
Council of 11 July 2007 on the law applicable to non-contractual obligations became
an important step in the legislative and doctrinal evolution of non-contractual
obligations. Analysis of the historical development of this institution helps to
understand the approaches that were the basis for the modern understanding of the
grounds of certain non-contractual obligations, approaches to the classification of
non-contractual obligations and their implementation in the legislation of continental
Europe as well as in European countries of Anglo-Saxon legal system.
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Berym.

Butoku xomi31iHOTO peryatoBaHHs JETIKTHUX 3000B’s13aHb, K1 € HalJaBHIIIUM
PI3HOBUIOM HEJOTOBIPHUX 3000B’s3aHb, MOXHA MPOCTEKUTH 1€ y CTAPOJABHHOMY
cBiTl. Big3HauaeThbcs, MO0 IHCTUTYT KOJI3IHHOTO pErytoBaHHS OyB MPaKTUIHO
HeB1IoMUM y PUMCBKIH iMIiepii, OCKUIBKY NP PETYIIOBaHHI KOHKPETHUX CYCHUIBHUX
BiTHOCHH CHCTeMa TpaBa PuUMy BHXOAMIA 3 TOTO, IIO0 BOHA € €IWHOI CHUCTEMOIO
MPaBOBMX HOPM. AKTyauri3allisi KOJI31MHUX MUTaHb MOB’s3aHa 13 MaaiHHsAM PuMchkoi
iMIepii, Ha KOJMIIHIN TepuTOopii KO HIMEILbKI TUIEMEHA 1 3aBOMOBAaH1 HUMU HapOIU

KUJIM Pa30M, ajle KEpyBAJIUCh PI3HUM IIPAaBOM.



[Ipotsirom GaraThox cTONITH micas mamiHHa Pumcekoi Immepii, Ha TepeHax
€Bponu Bi0yBajach peLENiiss PUMCHKOTO IpaBa, sIKe MPOJOBXKYBAJIO IATH Ha
YaCTHHI TEpPUTOpIi, IO paHille BXOAWia 10 ckiIaay Pumcbkoi iMmmepii (miBIeHHA
Opanis, [ranig, Iemanis Tono), 1 3a SKUM BU3HABAJIOCh 3HAYEHHS 3BHYAI0, XO4Ya
MOpy4 3 HUM JiSUTM YMCJICHHI1 MICIEBI TMCaHI Ta HEMKCaH1 JKepena npaBa. Pumceke
BUEHHS TIPO 3000B’s3ajbHE MPAaBO CIPaBWIIO BUPIMIANbHUI BIUIUB HA PO3BUTOK
IHCTUTYTY HEJOTOBIPHUX 3000B’13aHb Y €BPOINEUCHKUX MPABOBUX CUCTEMAX.

Haiimupie pumMcbke npaBo BUKOPUCTOBYBaNOCh y (eonanbHii HiMeuuuni, ae
BIJICYTHICTh €IMHOTO 3BOJy 3aKOHIB MPHUMYIIyBaja CyJJIB BCE YacCTillle 3BEpTATUCH
no Koxexcy FOctuniana (533 p.), a imneparop @pinpix I (XII cT.) HaBiTH OroJIOCHB
PUMCBKE MPABO «BCECBITHIM MPAaBOM.

YuclieHH1 MaM’SITKU CepPeIHbOBIYHOIO MpaBa 37e0UIbIIOT0 Majdu Ka3yiCTUYHHIM
XapakTep, a BHKJIAJCHHS Yy HHUX [UTaHb 3000B’S3aJLHOTO IIpaBa, 30KpeMa
HEJIOTOBIPHUX 3000B’s13aHb, SIK MPABHUIIO, 00OMEKYBaI0Ch 3000B’I3aHHSAMH 3 JETIKTIB.
Hanpuxman, y «CakconcekoMmy 3eprami» (XIII cT.) 3HauHe Miclie BiTBOIUTHCS
3000B’s3a7IbHOMY TIpaBy, ajie¢ y 3B’S3KYy 13 CJIA0KUM PO3BUTKOM TOBAPHO-TPOIIOBUX
BIIHOCHH, OLbllla yBara NpuaUBUIach HE JOTOBIPHUM, a JAETIKTHUM 3000B’I3aHHSM,
10 BUIUIMBAJIM 13 CIIPUYMHEHHS IIKOAU Y cdepl cuIibCchbKoro rocnogapcersa [1, ¢.204-
205].

Y mitepaTypi  BiA3HAYa€Thcs, 10 3000B’sA3aJbHE MPABO  OCTATOYHO
chopmyBasioch y ioro cydacHomy Burisiai 3 npudHATTAM LluBineHoro Kopaekcy
Hamoneona (1804 p.) ta Himenpskoro I[usuieHOro VYioxkenns (1900 p.) [2, c.6].
O6uaBa koau@ikamiiHUX aKTH ICTOTHO BIUIMHYJIM Ha PO3BUTOK BCHOTO
€BPOINENUCHKOr0 IUBIIBLHOTO MpaBa 1 3 MEBHUMU 3MIHAMH Ta JOTOBHEHHSIMHU YMHHI U
HuHI Ta Bigomi ik @Opanny3skuil LuBinenuit Konexc (mam — ®UK) ta Himeubkuii
Husineauit Konexe (nani — HIIK).

B ocHoBy iHCcTUTYTY 3000B’s13anbHOr0 npasa LusinsHoro Konekcy Hamoneona
OyJ10 TOKJIAJAEHO TEOpEeTUYHl MIPKyBaHHs, BuKIaneHi Yy «Tpakrati mpo
3000B’s3aHHs» (1760 p.) PoGepa XKozeda Ilotee. Y mit mpami daktuuno Oyna

3ampoIrOHOBaHAa pUMChKa Kiacudikallis 3000B’s3aHb 3 iX MOALUIOM Ha 3000B’sI3aHHS,



[0 BUHUKAIOTh 3 JIOTOBOPIB, JEJIKTIB, KBa3iJOTOBOPIB Ta KBa3iAemikTiB. Pa3zom i3
M, [lothe P.XK. aemo ynockoHanuB BU3HAYEHHS KBa310roBopy (quasi-contrat), sike
MIIHO YBIMIUIO y (paHIly3bKy LMBUIICTMKY Ha TpuBanuid yac. Ha ¥oro aymky,
KBa31IOrOBIp — 1€ J03BOJIEHA il 0cOoOH, sika 3000B’sI3y€ 10 0COO0Y Yy BiTHOIIEHHI1
iHII01 260 3000B’sI3y€ 1HIIOTO y BIIHOCHHAX 3 II€0 0CO00I0, 32 BIJCYTHOCTI MiX
CTOpOHaMH Oyab-sIKOT yroau. Y MiJCYMKY BiH pOOWTH BHCHOBOK, IO 3aKOH a0o0
CIPaBeJIMBICTb, SIK1 OB’ sA3aH] 3 J1€10, MOPOKYIOTh 3000B’s13aHH. JlenikTi Ta HiOU
nemiktd [lorbe P.OK. Bu3Hauwae sk 1ii, SKUMU OyIb-XTO HABMHUCHO aboO 3IJIICHO
(memikT), ado B CcWIly HeOOepekHOCT1 (KBa3iJACNIKT) 3aBlaB IIKOAY 1HIIOMY. Kpim
TOro, BiH OYB OJHHUM 13 TEpIIUX JOCHIJHUKIB, XTO (AKTUUYHO I[IOCTaBUB
3alpoOINOHOBAHY PHUMCHKUM TPUBATHUM TMpaBoM Kiacu@ikailio 3000B’s3aHb Iij
CYMHIB, aJ{)ke BIH PO3MOYaB JUCKYCIIO MPO 3aKOH (MPUPOJHUNA Ta MO3UTUBHUM), SIK
MiZCTaBy BUHUKHEHHS OyAb-sIKUX 3000B’s3aHb. 30KpeMa, Ha MOro morjisj, 3aKOH,
MpUHANMHI OMOCEPEKOBAHO, € TIACTaBOI OyAb-IKOTO 3000B’A3aHHS uepes
MOCEPETHULITBO NIEBHUX (DAKTIB, 3 IKUMU BiH OB’ sI3y€ BUHUKHEHHS 3000B’s13aHHA |3,
c.90].

VYV HusinbHoMy Kopnekci Hamoneona y3araibHIOIOWOrO BU3HAUEHHS MOHATTS
«HEJOTOBIpHI 3000B’A3aHHA» HEMAE, a HEJIOTOBIPHUM 3000B’SI3aHHSIM MPUCBAYEHUN
Turyn IV Kauru I «IIpo 3000B’g3aHHS, sIKI BUHUKaIOTh 0€3 OroBOpy» (CTaTTI
1370-1386). V upomy Tutyni I'maBa | mpucpsiuena HiOu poroBopam, a I'mama II
MPaBOMOPYIICHHAM 1 HIOU MpaBONOpYIICHHIM [4].

VY crarti 1370 HaBoauTHCA Kiacudikallis HEAOTOBIPHUX 3000B’s13aHb, 30KpeMa,
y Hill BIJJ3HAYAETHCS, 11O «JI€sIK1 3000B’sI3aHHS] BUHUKAIOTh 0€3 HasBHOCT1 Oy/b-sKO1
yrood Hi 3 OOKy TOro, XTO 3000B’SI3y€ThCsi, HI 3 OOKYy TOro, mepes] KuM
3000B’s3y10ThCsi». [Ipu 11boMy 3000B’s13aHHS MOJAUISIOTHCA Ha Ti, 110: 1) BUHUKAIOTH
JUIIe B CUJY 3aKOHY (3000B’si3aHHS MDK JBOMa CYCIIHIMH BJIACHUKaMu abo
3000B’s13aHHA OIIKYHIB Ta IHIIUX, SIKI HE MOXYTh BIIMOBUTHUCH BIJ] MOKJIaJCHUX HA
HUX 000B’SI3KiB); 2) BUHUKAIOTH 13 OCOOMCTHUX A1 TOTO, XTO BUAAETHCS 3000B’ I3aHUM
(BUIUIMBAIOTH 13 HIOM JOroBOpiB, abo 13 TpaBoONOpylIeHb, abo 3 HIOH

MPaBOMOPYIIEHB).



VY crarti 1371 BMIilleHO BU3HAYEHHS HIOW JOTOBOPY: «HIOM JOTOBOPOM € CYTO
N0OpOBUIbHI Ji1 JIOAWHY, 3 AKUX BUIUIMBAE OyJb-siKe 3000B’sA3aHHS MEpe] TPEThOIO
0oco0or0 1 1HOA1 B3aeMHE 3000B’si3aHHA CcTOpiH». llpu 1BOMY aHami3 HOpM,
MIPUCBSIYCHUX HIOM JoroBopaM cBig4uTh, o PIK mig e moHATTS MiABOAUTH JB1
rpynu 3000B’s13aHb: MO-TIEpIe, 3000B’I3aHHS 13 AISTIBHOCTI Y Uy)KOMY 1HTEpeci 0e3
nopydeHHs — ctatti 1372-1375 (negotiorum gestio pUMCKOT0 TpaBa) Ta, MO-APYTE,
3000B’s13aHHS TIOBEPHYTH HEHAJEXKHO crutadeHe — crarrti 1376-1381 (condictio
indebiti puMcKkoro npasa).

3000B’s13aHHS 3 JENIKTIB (IIPaBOMOPYIIEHb) Ta KBa31lENIKTIB BPEryJbOBaHI Y
crattsax 1382-1386 OIIK. 3okpema, y crarti 1382 ®DIK 3HaifmoB 3akpirieHHS
MIPUHIIMAIT TE€HEPAIBHOTO JACTIKTY, SIKUM OyB HE BIIOMUNA PUMCBKOMY MPUBATHOMY
mpaBy. Y i CTaTTi mepeadadeHo, Mo «Oyab-saKa dis JIIOAWUHU, sKa 3aBIA€ IIKOIU
1HIIIOMY, 3000B’sI13y€ TOT0, 3 BUHM KOT'O 3aBJlaHa KO/, /10 il BIAIIKOyBaHH [4].

3akpirieHHs cucTeMu TeHepaiibHoro Aenikty y @K mano ne abusike 3HaueHHS
JUTSL TIOJIAJTIBIIIOTO PO3BUTKY IHCTUTYTY HEJIOTOBIPHUX 3000B’s13aHb, a 1IeH MPUHIIUI B
MaiOyTHHOMY OYB BIITBOPEHUH Y LIMBIILHOMY 3aKOHOJIaBCTB1 OaratboX KpaiH.

3rigao ctatTi 1384 OIIK 3a kBa3igeaiKTH BIANOBIIANBHICTS HACTAE «HE JIHUIIE 3a
IIKOJY, SIKY OyAb-XTO CIPUYMHMUB CBOIMU JISIMH, ajie ¥ 3a IIKOAY, SIKa CIPUYMHEHA
nisiMu 0ci0, 3a SKMX BiH TOBHMHEH BIANOBiZAaTH, a00 pedyamu, SIKi 3HaXOASATHCS Mij
roro Harmsaiom» [4]. OTxe, HeqoroBipHi 30008’ s13aHHA 32 Opaniy3pkum L{UBLIEHUM
Konmekcom MoxHa TOAUIMTH Ha 3000B’sI3aHHSA: 3 KBa31JIOTOBOPY; JEJIKTY;
KBa31/ICJIIKTY Ta 3aKOHY.

OIK OyB HamucaHUW JAKOHIYHOKO MOBOIO, ajieé IIed HEIOJIK 3yMOBHUB 1
MOXJIMBICTh MO0 HIMPOKOI 1HTEpHpeTallii CyJaoM, TOMY Cy4YacHE IIMBUIBHE TMPaBO
@paHii 3Ha4HOI0 Mipoto Oyno crBopeHo pimeHHsmu Kacaniiinoro Cyny ®panuii.
Hanpuxmnan, y cdepi HegoroBipHUX 3000B’s3aHb 3araJIbHUI MO30B MPO BHIIYUYEHHS
30araueHHsi OyB BUPOOJICHUH CYZ0BOIO MPAKTUKOIO 32 PE3yJIbTaTOM po3risiay y 1892
p. cmpaBu 3a Mo30BoM IpojaBus goOpuBa. Cyn BH3HAB, IO 3€MJIEBIACHUK
30araTuBCsl 3a pPaxXyHOK BUKOPHUCTAHMX Ha MOro 3emiii JOOPUB 1 TOMY MOBHUHEH

BIIIIKOAYBAaTH iX BapTicTh. Llelt mo30B He OyB BperyibOBaHUN Yy >KOJHIA HOpPMI



3aKOHY, ajleé Cy/J0Ba IMpaKTHKa KacallifHOro CyAy, CHOUPAlOYUCh Ha TPATUIIIO,
BH3HAYMJIa YMOBH, 1110 JIO3BOJISUIM MOJATH TaKUW MO30B, a came: 1) mepexi NeBHOTO
MaifHa 13 cepu OoaHIeT TOIUHM 0 1HIIOI; 2) BIACYTHICTh 3aKOHHOI MIJCTaBH JJIS
TaKoro nepeMiileHHs; 3) cyocuaiapHuii XxapakTep 1mo3ony [5, ¢.37-38].

[Tpuitnarrs LusinbHoro Kopexcy y ®panuii nano HOBUM MOIITOBX IS
BHUBUYEHHs 0araThOX MUTaHb LUBUIICTUKH, 30KpEMa, 1 HEJOTOBIPHUX 3000B’S3aHb.
HaiiGinpiry auckycito, sika Oysia mpojioBkeHa 1 B XX CT., BUKIUKAJIO BUOKPEMIICHHS
y CaMOCTiiiHy rpymny 3000B’s3aHb 3  KBa3lJOTOBOPIB. XapaKTEPU3YIOUH
KBa3110roBopu, pociiicekuii opuct [lodenonocues K.I1. Bin3Havae, mo mifcTaBoio
3000B’s13aHHS Y JAHOMY BHUIAJKy € HE IIOCh MOAIOHE JOTOBOPY, SKOTO HACMpaBIi
HeMae, a oco0iauBa 3acaja IOPUAMYHOI BIANOBIJAIBHOCTL. Y  pPOCIHCHKOMY
JIOPEBOJIIOIIHHOMY TIpaBi, HAMPUKJIIAI, 0 KBA31JI0rOBOPiB BIIHOCHIIN BIAIIKOAYBaHHS
KOPUCHOTO TMPUPOLIEHHS, 3pO0JEHOr0 y MailHl, KOpPUCHE YINPaBIIHHA YY>KOIO
CIpaBol0 abo MalHOM 0e3 JOpYy4YeHHs, MPAaBO MOBEPHEHHS MOMHIKOBO CIUIAY€HOTO
[6, c. 1672-1673].

Opanny3pkuil 1opuct JlapoMObep BBaxkaB, 110 3000B’S3aHHSI 3 KOHTPAKTIB €
3000B’s13aHHAMM 3 3aKOHY (ex lege), a, HA AYMKY 1HIIOro ()paHIy3bKOro IUBLIICTA
l'ogeme E., Takuil migxin HaBOakd HE MAa€ JTOCTATHHOIO TEOPETHUYHOIO IMIATPYHTS.
OcranHiii y cBOIl mpalli, NPUCBAYEHIA Teopli 3000B’s3aHb, MIATPUMYE ICIO
BUJIUICHHS HIOM JOTOBOPIB y OKpeMy Tpymy 1 Bii3Hadae, 1m0 3000B’sA3aHHS 13 HIOU
JIOTOBOPIB HE MOXKYTh OyTH BIIHECEH1 10 rpymnu 3000B’s13aHb €X lege, ajke BOHU HE
BUILIMBAIOTh O€3MocepelHbO 3 3aKOHY, OCKUIBKM JUIsl 1X BUHHMKHEHHS MOTpiOHa
BiamoBiaHa Ais moauau. Jlo HiOu morosopiB I'ogeme E. BimHOCHTH, mepin 3a Bce,
BEJICHHSI YY)XHMX clpaB 0e3 JOpPYYEHHs, CIUIaTy HEHAJEeKHOro Ta Oe3MiJcTaBHE
30arayeHHs. TakuM YKMHOM BiH JONOBHIOE MEpPeNiK HIOM JOroBOPIB, MOPIBHSIHO 13
3akpiieHuM y OIK tpetiMm BumoM 3000B’s13aHb (Oe3migcTaBHe 30arauyeHHs), sIKAM
OyB BBeIeHUH Y (hpaHIly3bKe [IUBLIBHE MPABO JIUIIE CYJO0BOIO MPAKTHKOIO.

[Ile onun ¢paniy3pkuit nuBLIiCT — [l1anions M., BBaxkaB, 110 3000B’s3aHHS,
K1l BUHUKAIOTh 3 KBa31I0rOBOPIB, JENIKTIB Ta KBa31JEIIKTIB y KIHIEBOMY PaxyHKY

3aCHOBaH1 Ha 3aKOHI, TOMY BCl 3000B’si3aHHS MOKHA TOJUIMTH Ha JIB1 Ipylu 3a



MiJICTaBaMy BUHUKHEHHS: 3 JOTOBOPY Ta 3akoHy. [loniOHa qymka Oyna BUCIOBJICHA 1
pociiickkuMu JopeBotoniHMMEU  opuctamu. Hamnpuxman, Ilo6emonocue K.II.
BBa)kaB, 110 3000B’A3aHHS 3a iX MOXOMKEHHIM CJIJ MOJUIATH Ha Ti, 110 BUHUKAIOTH
13 B3a€EMHOI1 yroju, TOOTO BHACJIJOK JIOTOBOPY, 1 Ti, 110 BUHUKAIOTH BHACIIIOK
BUIbHOI OJTHOCTOPOHHBOI 111, TOOTO 3 3aKoHY [6, ¢.1272].

VY Himenpkiil mpaBoBiit nymii XIX cT. BHCIOBIIOBAJIWCH PI3HI, a 4YacoM
OPOTWJICKHI TIAXOAWM JIO BU3HAYCHHS IJICTAB BUHUKHCHHS HEJIOTOBIPHHUX
3000B’s13aHb. Tak, BITOMUI HIMELILKUHN IOPUCT, 3aCHOBHUK ICTOPUYHOI IIKOJIM MPaBa,
Opiapix Kapn pon CoBin’i, sikuil 00CTOIOBAB PELEMIIII0 PUMCHKOrO MpaBa, y CBOIN
poboTi «3000B’sA3a7bHE TIPaBO» BIJ3HAYA€E, IO HEJAOTOBIpHI 3000B’S3aHHS 3a
MiJCTaBaMU BUHUKHEHHS CJIJ TMOJAUIATH Ha Ti, [0 BHHUKAIOTH 3. [EJIKTY;
KBa3ilororopy; ksazimemikty [7, c. 370-373]. Inmuii npeacTaBHUK HIMEIBKOT
npaBoBoi Hayku — lenpix JlepHOypr y cBoiili knacuuHid mnpaui «IlaHpekT.
3000B’s13aNbHE MpPaBO» MOAUIAE 3000B’SI3aHHA Ha JBI TPYNH: 3aCHOBAaHI Ha
IOpUJIMYHOMY TIpaBOYMHI 1 HE 3acHoBaHI Ha HboMy [8, c. 14]. Ilpodecop
OepiiHChKOrO  yHiBepcuTeTy bapoH, KpuTHKyloudM ycTajleHy —Kiacugikalliio
HEJOTOBIpHUX 3000B’si3aHb, BiJ3HAUaB, 10 BHCIOBH «KBa3lgoroBip» abo
«KBa31IEJIKT) B3arajl He BKa3yloTh Ha MIJCTaBM BUHHMKHEHHS LHUX 3000B’S3aHb,
TOMY, Ha Oro JyMKY, 13 BCIX MiJCTaB 3000B’A3aHb JOLLUIBHO 3aJUIIUTH JIBl: TOTOBIp
1 npaBonopyueHHs [9, ¢.200].

Jlo HenmoroBipHUX 3000B’f3aHb MPEJCTABHUKOM HIMELBKOI MPAaBOBOi HAayKH
Pynonepom ¢on lepinrom Oynu BigHeceHI 3000B’si3aHHS 13 TakK 3BaHOl
MepeJIOTOBIPHOI  BIAMOBIAANBHOCTI, SIKI  OXOIUIIOIOTBCA  TEpPMIHOM  «culpa
contrahendo». Jloktpuna «culpa contrahendo» y cyudacHomy mnpaBi Oyia Brepiie
chopmynboBana HUM y 1861 porti y crarti «Culpa contrahendo a6o BiAmKogyBaHHS
30UTKIB MO HeAIMCHUM abo TakuM W10 HE HAOyIuW OCTATOYHOrO O(GOPMIICHHS
noroBopam». lepinr P. Big3HauaB, M0 yKJIaJ€HHS KOHTPAKTY BUKIMKAE HE JIMILE
000B’S130K IIOJI0 WOr0 BUKOHAHHS, ajie (SIKIIO MOMIOHUN pe3yiabTaT BUKIIOYEHUN Y
CHIIy SKOICh MPaBOBOI MEPEIIKOIN) 3a MEBHUX YMOB 1 000B’S30K BIIIIKOAYBaHHS

mkoau. Ha #oro morisia, y BiMOBIIHOCTI 13 PUMCBKHM 1 CyYaCHHM 3HAa4Y€HHSIM,



BUCIIIB «HIKYEMHICTBY» KOHTPAKTY O3HAYa€ JIUIIEC BIACYTHICTh PE3yJbTaTy, aje He
BIJICYTHICTh HACHIAKIB AOroBOpY B3arai. [Hmmmu cioBamu lepunr P. BUCyHYB Te3y
mpo Te, Mo 30WUTKH, 3aBlaHl JOOPOCOBICHIA CTOPOHI y MeperoBopax BHACIIIOK
HeZI0OOPOCOBICHUX M1 ApYyroi CTOPOHH, SIKI MPU3BEIU 10 HE YKJIaJCHHS KOHTPAKTY
abo0 10 WOro HIKYEMHOCTI, MIIJATal0Th BIJIIIKOJYBAHHIO HEIOOPOCOBICHOIO
ctopoHoto [10]. Pa3zom 13 TuM, 111 KOHUENLIS CTOCYBaJlaCh B OCHOBHOMY JIOTOBOPIB,
Akl Oyl YKIJIaJleHl BHACIIJOK MOMMWIKM 1 HE 3aCTOCOBYBaJIach O BUMAAKIB 3PUBY
MIEPEMOBHH.

[ls mporanuua Oyna ycyHyTa Jenio mi3Hime (ppaHiy3bkuM BueHUM PaiitMoHOM
Caneiinem, sxkuii y 1907 p. BUCyHYB Te3y IpoO Te€, IO KOJIU CTOPOHHU BCTYNWIH Y
NEePEeMOBUHHU, BOHU IMOBUHHI AISTH AOOPOCOBICHO, 1 HIXTO HE MOXE€ O€3MiJICTaBHO
BUWTHU 3 TIEPEMOBHOI0 MPOIeCy 0e3 KOMIEeHcallli JpYyrii CTOPOH1 TOHECEHUX 30U TKIB.
Came Takuil TOMOBHEHUHN MiAXiJ OyJIO IMIUIEMEHTOBAHO Y 3aKOHOJIABCTBO OLIBIIOCTI
KpaiH 1 HUHI U8 KOHIENIIS 3aCTOCOBYEThCSA Yy LMBUIBHOMY ImpaBi Himeuyunnw,
O®pannii, ABctpii, [IIBednapii, Itanii Ta iH. Y cucTteMi KOHTUHEHTAJIHHOTO MpaBa
MepeIoTOBIpHA BIAMOBIIAIBHICTh OXOILTIOETHCS JOKTpUHOIO «duty of good faithy,
gKa 3a CBOIM 3MICTOM € OUIbLI INIMPOKOK, HDK HIMElbKa IOKTpHMHA «culpa in
contrahendo».

Himenpke I{uBinbHe Ynoxxkenns, a HuHi HIIK, nmo HemoroBipHux 3000B’s3aHb
BIIHOCUTH: JCIIKTHY, a00 HE03BOJICHY MOBEIIHKY; BEJICHHS CIipaB 0€3 JOpy4YeHHS,
HEeMpaBOMipHe 30araueHHs. Y CydacHi HIMEIbKIA MpaBOBiM JOKTPUHI BCl Ii
HEJIOTOBIPH1 3000B’I3aHHSI TAKOX BIIHOCATH /10 3000B’sA3aHb, 1110 BUHUKAIOTh B CUITY
3aKOHY, KiIacu(ikyrouu THUM caMUM 3000B’S3aHHS Ha Ti, 1[0 BUHHUKAKOTH 3
IOPUAMYHOIO MPABOYMHY Ta 13 3aKoHy [11, c. 358].

OTxe, HIMEUbKHH 3aKOHOJABEIb BIIMOBHMBCS BiJ CKIAQIHOT KOHCTPYKLIi
KBa31J0rOBOPIB Ta KBa31JENIKTiB, sika Oyna 3akpimieHa y @LK. Kpim Toro, nutanus
HEJIOTOBIPHUX 3000B’s3aHb 3HAWILIA OUIBIN JETaJbHY PEeriaMeHTAllll0, HAPUKIIA],
akio DIK wmictutre nume m’sath crtatedt (crarri 1382-1386), sKi perymorTh
JENIKTHY BianoBiganbHICTh, To y HUK iii npucesiueno tpuausate oauH naparpad

(§ 823-853). Ilonoxxennss unHHOTO HIIK (pakTuHO OXOIIIIOIOTH BC1 OCHOBHI BHJIM



HEJIOTOBIPHUX 3000B’s3aHb, SIKI BIIOMI CY4aCHOMY €BPOIEHCHKOMY LHMBILILHOMY
paBy, TOMY 3yMMHUMOCH Ha HUX OUIbII MPEAMETHO.

Benenns cmpaB 0e3 nopyuyeHHsi pernamentyerbess § 677 HIK ta 1H. VYV
IUBUIbHO-IPAaBOBIN JOKTpUHI HiMedunHu BiAPI3HAIOTH YOTUPU TUIU BEJCHHS CIIpaB
0e3 JmopydeHHs, a caMe: BEJCHHS CIpaB, IO BIJAINOBiAAaE iHTepecam 1 AIHCHINA BOJIi
ocoOu, 110 MOrJla JOPYYUTH BEJICHHS CIpaB;, HE BIOBHOBAXXCHE BEJCHHS CIIPaB;
MOMMWJIKOBE BEJICHHS CIIPaB; BEJICHHS CIpaB, 1110 COIpUMAaeThCs sK BiacHe. CydyacHUn
HiMenbkuii BueHuit [nextpim II. BBaxae, mo HIIK perymtoe BenenHs cnpaB 6e3
JOPYYEHHS, sIKI MOXKYTh OyTH 00’€IHaH1 OJHUM 3araJIbHUM KPUTEPIEM: BIJICYTHICTh
3000B’s3aIbHUX BITHOCHH MDK «TOCIOJapeM» CIIpaBH 1 0c00010, sIKOIO O 11t ocoba
Oyra BHOBHOBa)keHa Ha BEJCHHS CIIPAB.

Hpyruii pi3zHOBUI HenoroBipHux 3000B’s3aHb 3a HIIK — OGesmincraBhe
30arayeHHsl — pO3MISIAE€THCA Y HIMELIBKOMY TMpaBi SIK OAUH 3 HaMOUIbII CKIAAHUX 1
OJIHOYACHO TaKWX, WI0 JOCHTh YacTO 3aCTOCOBYETbCS Ha WPAKTUII BUJIB
3000B’s13aHb, aJKe BIH OXOIUIIOE Oarato pI3HOMAHITHUX CHUTYyalliid. 3arajibHa
XapaKTEePUCTUKA IHCTUTYTY O€3IiICTAaBHOIO 30arayeHHs HaBeaeHa y yactudi 1 § 812:
«XTO HUISIXOM BHUKOHAHHS i 1HIIOro ado B 1HMMK crocid 0e3 mpaBOBHX MiACTaB
npuadaBae 10Ch Ha HOro KOWITH, 3000B’si3aHMi A0 moBepHeHHs. Lleit 006oB’s30K
pa3oM 3 Ji€r0 iCHY€E 1 TOA1, KOJIM MpaBoBa MiACTaBa BiAnajae mi3Hime ado HE HACTae
edeKT, 10 BU3HAYAETHCA HACTAaHHSAM MpaBouMHY». Ha 1ili OCHOBI HIMEUbKUM
npodecopom Kironuinrepom E. mnpomnonyerbes kiacugikaiis HEIOTOBIPHHUX
3000B’s13aHb 13 0€3MiJCTaBHOIO 30arayeHHs Ha JIB1 BENMKI rpynu: 1) BUMOTH TpPO
MMOBEPHEHHS 3 Oe3MiJCTaBHOrO 30arauyeHHs, 10 BUHUKIO BHACIIJOK Jii; 2) BUMOTH
PO TOBEpPHEHHs 3 Oe3mijcTaBHOro 30aradeHHs 3 1HIIUX mijactaB. [Ipu 1mpomy 10
nepioi rpynu Ha nifctasi yactuau 1 12 § 812 ta wactunu 1 § 817 HLIK BigHeceHo
Takl MIJCTaBU SK: BUKOHAHHsA Oe3 NpaBOBOI MIACTaBU (HANPUKIAL, HIKYEMHHM
JOTOBIP KYIIBII-IIPOJIaXKy); BUKOHAHHS 32 HEHACTaHHS OOYMOBJIEHOTO PE3YJIbTATy
(HampuKIIaa, OTpUMAaHHS Ipolleil B OYIKYBaHHI CHAAIIMHM); BUKOHAHHSA 32 IiJICTaB,
AK1 3 4YaCOM 3HHUKJIMU (IMOBEPHEHHS peyl MpHU OTPUMAHHI CTPAXOBUX BHUIUIAT 32 HEY);

BUKOHAaHHS 3a TaHeOHOI MiAcTaBU (HampuKiIaa, OoTpuMaHHA xabapa). o apyroi



rpynu, Ha miacTtaBi yactuHu 1 § 812 ta wactunu 1 1 11 § 816 HIIK BigneceHo:
BUMOTI'Y BHACJ1IOK BTpy4YaHHs Ta 30arayeHHs; 3 0€3MiICTaBHOI0 IPUUHATTS Oopry; 3
0e3I1CTaBHOTO BUKOPUCTAHHS MaiiHa; pO3IMOPSII>KEHHS HE YIIOBHOBa)XEHOT 0COOU.

Tpertiii pi3HOBUJ HENOTOBIPHMX 3000B’s3aHb — HEJO3BOJIEHA IMOBEIHKA, a00
3000B’s13aHHA 13 3aBJaHHA WKoAu. Y 3aranpHomy Burisal y HIK Busnano, mio
HeMpaBOMipHa MOBEAIHKA (JIETIKT) Ma€ HACIIAKOM 3000B’s3aIbHI BIITHOCUHU B CHUITY
3aKOHY — (aKTOM BUMHEHHS CKJIQAIB [isgHb, TNepeAdayeHuX JICTIKTHUM
3000B’s3aHHAM. [lpu 1pOMy Yy JiTepaTypl BiI3HAYA€THCS, IO BPETYJIIOBAHHSA
BIIIIKOAYBAHHS IIKOAM, IO 3aBAaHa MOTEPIUIOMY MPaBOMOPYIIEHHSM € JIOCUTb
ckiaagHuM. OCHOBHI PUCH LILOTO 1HCTUTYTY Y HAMOUIbII 3arajibHId XapaKTepUCTHUII
HACTYIHI: MOBUHHA MaTH MICLI€ MPOTUIIPABHICTh; 3a3BUYail HEOOXITHOIO € HASIBHICTh
BUHU (ajJi€ MOXJIMBA BIANOBIIANBbHICTL 0€3 BHUHU); MPABOBUN MPUIUC MICTUTHCA Y
HIIK a6o mo3a HUM; KOJIO IIHHOCTEMH, 1110 3aMIITYIOThCS, € JJOBOJI IIUPOKUM; BUMOTH
MOXXYThb OyTH CIpPSIMOBaH1 Ha yTpUMaHHS BiJ Ali abo mpunuHeHHs i [11, c359-
363]. Kpim Toro, oco0IMBICTIO HEIOTOBIPHUX JENIKTHUX 3000B’s13aHb Y HiMeuuuHi €
T€, IO JIeNIKTHAa BIAMNOBIIANBHICT HACTa€ HE JIMIIE BHACHIJOK BUYMHEHHS
MPaBOIOPYILICHb, CKJIAIU SIKMX OE3MOCEepeHbO 3aKPIMICH1 y 3aKOHI, aje U y THX
BUIAJIKaX, KOJIM CIPUYMHEHHS WIKOAM € HACHIIKOM OyAb-KUX MPOTHUIPABHUX il
(a63. 1 § 823 HIIK). Taka cuctema oTpuMalia Ha3By CUCTEMH 3MIIIAHOTO JIETIKTY 1,
kpiM HiMeuunHM, 3ycTpi4aeThcsi y 3aKOHOJABCTBI JIEAKUX IHIIUX €BPONEHCHKHUX
KpaiH, Hanpukian, Llseitnapii.

HaBeneni monoxeHHsT MpaBOBOT JOKTPUHM Ta 3akoHojaBcTBa Dpanuii i
HiMeyuynHu B LJIOMY JatOTh YSBJIEHHS MPO PO3BUTOK Ta CYYaCHHUM CTaH 1HCTUTYTY
HEJIOTOBIPHUX 3000B’s13aHb HA TEPUTOPIi KOHTHHEHTAJIbHOI €BpOIH.

VY npaBoBiil JOKTpHUHI 3apyODKHUX, 30KpeMa, €BPONEUCHKUX KpaiH, BIICYTHE
€IMHE BU3HAYEHHS HEJOTOBIPHUX 3000B’si3aHb. SIK MpaBWiIO, BUAUISIOTH JB1 FPYIU
HEJIOTOBIPHUX 3000B’s3aHb: Mepila — TaM, J€ HEMpPaBOMIPHICTh ISSHHA CTaHOBHTD
ICTOTHY MiJCTaBy BUHUKHEHHS BIIMOBIAAIBHOCTI (HEZOOpPOCOBICHA KOHKYPEHIIs,
nudamallig), 1 Ipyra — TaM, /i€ HENpaBOMIPHICTh MissHHS BiacyTHs. Ilepmia rpyma —

JIETIKTH, € OUIBII BiIOMOIO 1 € OLIBIIOI0 32 CBOIM 00CSATOM, MIPOTE 1€ HE O3HAYAE, 0



MO>KHA 3aJIMIIUTH 11032 yBArolo 1 Ipyry rpyny 3000B’s3aHb, SIKY B AESKUX MPABOBUX
CHUCTEMaX Ha3WBaIOTh KBa31JIEJIKTaMU 1 10 KO BITHOCATH Oe3MmijcTaBHE 30arauyeHHs
Ta NMePeAI0roBIpHY BIANOBIAAIBHICTS [12].
OTxe, CJIBHOIO PUCOI0 HEJOTOBIPHUX 3000B’s13aHb € TE, 10 BOHW BUHUKAIOTh
HE 3 JJOTOBOPY, a 3 MOPYIIEHHS 000B’ 43Ky, BU3HAYEHOTI0 00 €KTUBHUM IIPABOM TaM,
7€ He ICHY€ IOPUAMYHOIO 3B’ 13Ky MK CTOPOHAMH, a € Jinile (PaKTUUHUHN 3B’ SI30K.
Pazom 13 TuM, 3apyOiXKHI aBTOpH, 30Kpema, 3imMepmaH P., BiA3HayaroTh, IO
MJICTaBM BHHUKHEHHS 3000B’I3aHHS € HAWOUIBII JEJIIKAaTHUM, 1 MeXa MK HUMH B
0araThbOX acleKkTax € HeUiTKO. Te, 10 BBAXKAETHCS JOTOBIPHOKO BIAMOBIIATBHICTIO
B OJIHMX KpaiHaX, MOke OyTH BiHEceHE A0 cepu NeNiKTy B IHIIMX 1 HABIAKU, a B
NessKUX BUMAIKaX cnpoOu kiacudikailii, B3araii, BIIMITalOTHCS, KOJH TMI1IACTaBH
BIIMOBITAJIBHOCTI 3HAXOAATHCS 1032 OyIb-sIKUMU Kateropismu [13, ¢.923].
Posrnsimarour 1HCTUTYT HENOTOBIPHHUX 3000B’si3aHb, HE MOXKHA OMHUHYTH
yBarorw 0cOO0JMBOCTI MOTro MPaBOBOTO PETYNIIOBAHHS Y AHIJII, IIUBUILHOMY MpaBy
SAKOT HEBITOMUU I1HCTUTYT 3000B’S3aJIbHOTO TMpaBa y HOTO PUMCBHKIA Tpaauilii.
3okpema, y AHIIIIT BIICYTHE 3aKOHOAABCTBO, SIKE BCTAHOBIIIOE 3arajibH1 MPUHIIMIIH,
BKJIIOYAIOYH CHUCTEMY BHUHHKHEHHS 3000B’si3aHb. ToMy mozaun 3000B’si3aHb Ha BHUIU
Ma€e BUKIIOYHO JOKTpUHANbHUN xapakTtep. HailOunpin nomumpeHow Kiacudikalliero
3000B’s3aHb, 3aJICKHO Bl MIACTaB iX BUHUKHEHHS, € ITOJUI 3000B’43aHb Ha Ti, IO
BUHUKAIOTH 3 IOTOBOPY, JACNIKTY, KBa31I0roBOPY Ta IHIIUX mijacrtas [14, ¢.253].
3HayHy crenudiky Mae 1 BIIMOBIAAIBHICTh 3a JEIIKTHUMHU 3000B’SI3aHHSIMH,
a/pKe aHrJIMChbKOMY MpaBy HE BIIOMUN NPUHLUIT T€HEPATBHOIO NENIKTY, SKUN
BU3HaHO y @paHiii Ta IHIIKUX KpaiHax KOHTHMHEHTanbHOi €Bpomnu. Sk Bin3Hadae
Enyapn [xenkc, y cdepi HMBUIBHUX mpaBonopyieHb (tort) Hemae 3arajbHOL
JOKTPUHHU TPO LIMBUIBHI IpaBonopyiieHHs. buibliie Toro, Ha Horo IymKy, y JesKUX
BUIIaJIKaX HEMAE 1 CYBOPOIo MPUHLHUITY, Ha MJCTaB1 IKOTO MOKHA 0yJ10 O BIAPI3HUTHU
Iii, SIK1 € MPaBOMOPYIIEHHSAM Bix i, 0 He € mpaBonopymeHHsmu [15, c. 378].
[IpaBoBe perymroBaHHA IIi€i cepu HEIOTOBIPHUX 3000B’sA3aHb MalKe IMOBHICTIO
BITHOCUTBCSl /10 3arajJlbHOro mpaBa 1 3/1€O0UIBIIOr0 3A1MCHIOETHCS MPEeLeeHTHUM

npaBoM, a 3aKOHAMHU PCTIAMCHTYIOTBCA JIMIIC OerMi acleKkTH 3000B’s3aHb 13



3aBJaHHA IIKOAU. AHIJIINCHKA CHCTEMa CaMOCTIMHUX (PAaKTUUHUX CKJIAJIB IUBUIBHUX
MPaBONOPYIIEHb, 32 BIACYTHOCTI 3araJIbHOT'O TIOHATTS IIUBLILHOTO MPaBONOPYILIEHHS,
oTpuMasa Ha3By CUCTEMU CIHTYJSIPHUX JIETIKTIB.

[HCTUTYT HEAOTOBIpHUX 3000B’A3aHb € MPEIMETOM 1 MIKHAPOAHOTO MPUBATHOT'O
npaBa, Xo4ya y Cy4yacHii JTOKTPUHI MIKHAPOJAHOTO MPUBATHOTO MpaBa BICYTHE €JIUHE
BU3HAUYEHHS TIOHATTS HEAOrOBIPHUX 3000B’s3aHb, SKI 1€ [O3HAYAlOTh SIK
TPAaHCKOPJIOHHI HENOTOBIpHI 3000B’s3aHHA. [loka3oBMUM y I1bOMY acIeKTi €
BIJICYTHICTh BU3HAYEHHSI TMOHATTS «HEJOTOBIPHI 3000B’SI3aHHS» Y TOJOXKEHHSIX
npuiiHsaToro B pamkax €C B 2007 p. Permamenty €C «IIpo mpaBo, 3aCTOCOBHE /0
HEJIOTOBIpHUX 3000B’si3aHb» (mani — «Pum 1I»), skuii BpaxyBaB Bech NepenoBHiA
JOCB1I KOJI31IMHOrO PEryJIIOBaHHS HEJOTOBIPHUX TPAHCKOPIOHHUX 3000B’S3aHb.
3okpema, y mnyHkTi 11 «Pum II» 3a3HadyeHo, 1O TOHATTS HEIOTOBIPHOIO
3000B’s13aHHA € HEOJAHAKOBUM Yy PI3HUX JepkaBax-uwileHaX. ToMy B IUISIX LbOTO
PernameHTy BOHO MOBMHHO PO3TJIAIaTUCA SIK aBTOHOMHE TOHSATTS [16].

PazoMm 13 TuUM, MNpeACTaBHUKM HAyKH MDKHApPOJHOTO MPUBATHOTO IpaBa
(baKkTUYHO OJHOCTalHI B TOMY, 110 HEIOTOBIpHI BIJHOCHUHH BUHUKAIOTh, MO-TEPIIIE,
MDK ocobamu, siKki He nepeOyBaloTh y JOTOBIPHUX BIIHOCHMHAX, MO-Apyre, ocolOu
MOXXYTh OYyTHM TOB’Si3aHI JOTOBOPOM, ajleé IIKOJAA 3amlOJII0€TbCs HE B 3B’SI3KY 3
MOPYIIEHHSIM JOTOBIPHUX 3000B’3aHb.

HmutpieBa I'.K. migkpeciioe, 110 BUHUKHEHHSI HEJIOTOBIPHUX TPAHCKOPJIOHHUX
3000B’s13aHb, Ha BIAMIHY B JOTOBIpHUX 3000B’si3aHb, HE OOYMOBJIEHI YIr0JIOIO
CTOpIH, & BUHUKAIOTh HA MIJCTaBl IHIMUX OpUIAUYHUX ¢GakTiB. Cepes HEJOTOBIPHUX
3000B’s3aHb y HAYIll TPATULINHO BUAUISIOTHCS 3000B’sI3aHHS 13 3aMOISTHHS IIIKOJIH,
0 BUHUKAIOThH 13 HENPABOMIPHHUX JiH (IETIKTIB) YYACHUKIB LMBUIBHUX BITHOCHUH
[17, c.424]. I1i3Hile B KaTeropito HeJIOTOBIPHUX TPAHCKOPJAOHHUX 3000B’s13aHb OyIH
BKJIIOUEH1 3000B’s13aHHS 3 BIAIIKOAYBAaHHS IIKOJW, 3aBIaHOi BHACIITOK HEIOJIKIB
TOBapiB, poOIT, TOCIYr, 3000B’s3aHHS 13 O€3MiICTAaBHOTO 30aradeHHs, 3
He00pocoBicHOT KoHKYpeHIii. [llono knacudikailii HeIOroBipHUX 3000B’A3aHb, TO Y
HaWOLIBII PO3TOPHYTOMY BHUTUISIAI BoHa mogaHa y «Pum II», ne mnepenbaueni

HACTYIHI BUJIW HEAOTOBIPHUX 3000B’si3aHb: BIAMOBIAANIBHICTh 3a MPOIYKIIIIO;



HeZ00POCOBICHA KOHKYPEHI[IS 1 M1, 10 O0OMEXYIOTh J0OPOCOBICHY KOHKYPEHIIIIO;
3aMOJISSIHHS ~ IIKOJM  HABKOJUIIHBOMY  CEpPEIOBUIY;  IMOPYUIEHHS  IpaB
IHTEJIEKTYallbHO1 BJIACHOCTI; BIAMOBIIANBHICTh 32 MPOBEJACHHS CTPAaKy 1 JIOKAyTYy;
Oe3mifcTaBHe 30aradyeHHs, g B YyKOMYy IHTepeci 0e3 nopydeHHs Ta culpa in
contrahendo.

O1xe, y paMKax HayKd MDKHAPOJHOTO MPUBATHOTO MpaBa Julsl Kiacu(ikaiii Ta
XapaKTepUCTUKU HEAOTOBIPHUX 3000B’s3aHb (DaKTHUHO 3aCTOCOBYIOTHCA Ti XK
MIXO0JIH, 110 1 B MEXKax IMBUILHOTO TIpaBa.

BucHoBkwu.

JlopoOOK pPUMCBKHX IOPUCTIB MaB BHpIIIAJIbHUN BIUIMB Ha (OPMYBaHHS
Cy4yaCHOTO IHCTUTYTY HEIOTOBIpHUX 3000B’s3aHb, aJK€ 3alpONOHOBAHA HUMU
kjacu@ikais MiJcTaB BUHUKHEHHS Ta OCHOBHI BUIM HEIOTOBIPHUX 3000B’A3aHb Y
3HAYHIN Mipi, X04a ¥ 3 MEeBHOIO MoU(]IKalli€l0, 3HANIUIN 3aKPIIUICHHS Y HIUBUIBHOMY
3aKOHOJIAaBCTB1 €BPONENCHKUX KpaiH.

Ha cywyacHomy eTami CTaHOBJIEHHS IHCTUTYTY HEIOTOBIPHUX 3000B’Si3aHb Yy
MDKHApPOJHOMY MPUBATHOMY IMpaBi HAHOUIbII BUYEPITHO LEH THCTUTYT 3aKPIMIIEHO Y
Pernamenti €C mnpo mpaBo, 1O 3aCTOCOBYETHCS JI0 HENOTOBIPHHX 3000B’sI3aHb
(Pernament Pum II), a yHidikamis mpaBoBOrO pPEryirOBaHHS LUISXOM NPUHHATTA
VHIBEpPCAIBHUX Ta PErioHaJbHUX  MDKHApOJHO-NPABOBUX AaKTiB y  cdepi
HEJIOTOBIPHUX 3000B’si3aHb, 10 SIKUX TakoX BiAHOCATH 1 Permament Pum II, crana
OCOOJIMBICTIO PO3BUTKY CYYaCHOTO MIDKHApPOJHOIO MPUBATHOIO TpaBa y cdepsl
HEJIOTOBIPHKUX 3000B’sI3aHb.
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